STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,
Petitioner,

VS. Case No. 06-3917

BRUCE P. BOSTON,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Adm ni strative Law Judge Don W Davis of the D vision of
Adm ni strative Hearings (DOAH) conducted a final hearing in the
above-styled matter on January 9, 2007, in Gainesville, Florida.
The fol |l owi ng appearances were entered:

APPEARANCES

For Petitioner: Drew F. Wnters, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: No Appearance

STATEMENT OF THE | SSUES

The primary issue for determnation in this case is whether
Respondent, Bruce P. Boston, engaged in the unlicensed practice
of electrical contracting in the State of Florida w thout being

certified or registered in violation of Chapter 489, Part Il of



the Florida Statutes; and secondarily, if Respondent commtted
that violation, what penalty should be inposed?

PRELI M NARY STATEMENT

On June 7, 2006, Petitioner issued an Admnistrative
Conpl ai nt al l egi ng that Respondent engaged in the practice of
contracting wi thout being duly registered or certified to engage
in that activity.

Respondent disputed the allegations in the Adm nistrative
Conpl ai nt and requested a formal adm nistrati ve hearing. The
case was referred to the Division of Adm nistrative Hearings on
or about October 10, 2006. A formal hearing was set for
January 9, 2007, in Gainesville, Florida.

At hearing, Petitioner presented testinony of two w tnesses
and three exhi bits, which were admtted into evidence.
Respondent did not appear and no appearance was nmade on his
behal f .

A one-volunme transcript of the final hearing was filed on
January 29, 2007. Petitioner filed a Proposed Recormended
Order, which has been considered in the preparation of this
Recomended O der.

FI NDI NGS OF FACT

1. The Departnent of Business and Professional Regul ation

(Petitioner) is a state agency charged with the duty and



responsibility of regulating the practice of electrica
contracting in the State of Florida.

2. Respondent's address is 18204 Sout hwest 200 Street,
Archer, Florida 32618.

3. At notinme material hereto was Respondent certified or
registered in the State of Florida to engage in the practice of
el ectrical contracting or to performelectrical contracting
wor K.

4. Ms. Dawn Wngert is the owner of the residence |ocated
at what is currently designated as 16675 Sout hwest 143rd Avenue,
Archer, Florida. Ms. Wngert, as |lawful owner, had the
authority to enter contracts regardi ng the residence. The
W ngert residence was previously known as 110 Park Avenue,
Archer, Florida, prior to the assignnent of the current address.

5. Wngert entered into a contract with Respondent to
performconstruction of a carport and performelectrical
contracting work at Wngert’'s residence subsequent to assignnment
of the address of 110 Park Avenue, Archer, Florida.

6. Respondent received conpensation for the contracted
work directly fromWngert via personal check, which Respondent
t hen cashed.

7. Terry Vargas, a licensed electrical contractor having

been issued |icense nunber ER 13012448, was subsequently



contacted by Respondent to performthe electrical contracting
work at the Wngert residence

8. Vargas installed an electrical outlet on the back
porch, put a flood |light on the back porch, noved the switch
board to a nore convenient |ocation, and put a security light in
the front of Wngert’'s residence. Al work required electrical
fixtures to be permanently affixed and becone a pernmanent part
of the structure of the Wngert residence.

9. Although Vargas conpleted the electrical contracting
work at the Wngert residence, Wngert paid the Respondent for
t he services because the work was contracted for through
Respondent .

10. At no tine pertinent to this matter did Terry Vargas
contract with Wngert to conplete the electrical services
enuner at ed above.

11. After he conpleted the work at Wngert’s residence,
Var gas i nvoi ced Respondent for the electrical contracting work.
Respondent, however, refused to pay Vargas for the electrical
contracting work perforned, despite having received conpensation
for the work from W ngert.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has

jurisdiction over the parties and subject matter in this case.



13. Pursuant to Section 489.531(1)(a), Florida Statutes, a
person may not practice contracting unless the person is
certified or registered. Additionally, such action may subj ect
one to crimnal sanctions. 8§ 489.531(3)(a), Fla. Stat.

14. Section 489.505(9), Florida Statutes, states that:

“[c]lontracting” neans, except where exenpted
in this part, engaging in business as a
contractor or performng electrical or alarm
wor k for conpensation and includes, but is
not limted to, performance of any of the
acts found in subsections (2) and (12),

whi ch define the services which a contractor
is allowed to perform The attenpted sale
of contracting services and the negotiation
or bid for a contract on these services al so
constitutes contracting. |If the services
offered require licensure or agent
qgualification, the offering, negotiation for
a bid, or attenpted sale of these services
requires correspondi ng |licensure.

15. Section 489.531(3), Florida Statutes, further states
that the renedies set forth in this subsection are not exclusive
and may be inposed in addition to the renedies set forth in
Section 489.533(2).

16. Section 489.533(2), Florida Statutes, provides that
when any applicant, contractor, or business organization is
found guilty of any of the violations set forth above, a fina
order may be entered inposing one or nore of the foll ow ng
penal ti es:

(a) Denial of an application for
certification or registration.



(b) Revocation or suspension of a
certificate or registration.

(c) Inposition of an adm nistrative fine
not to exceed $10, 000 for each count or
separate of fense.

(d) Issuance of a reprinmand.

(e) Placenent of the contractor on
probation for a period of tine and subject
to such conditions as the board may specify,
including requiring the contractor to attend
conti nui ng education courses or to work
under the supervision of another contractor.

(f) Restriction of the authorized scope of
practice by the contractor.

(g) Require financial restitution to a
consurmer .

17. Petitioner has the burden of proving by clear and
convi nci ng evidence the all egati ons agai nst Respondent.

Departnent of Banking and Fi nance, Division of Securities and

| nvestor Protection v. Osborne Stern and Conpany, 670 So. 2d 932

(Fla. 1996). Evans Packi ng, supra, 550 So. 2d 112, 116, fn. 5,

provi des the follow ng, pertinent to the clear and convincing
evi dence st andard:

That standard has been described as foll ows:
[C]l ear and convi ncing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
evi dence nust be precise and explicit and
the wi tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firmbelief of
[sic] conviction, wthout hesitancy, as to



the truth of the allegations sought to be
established. Slonowitz v. Wl ker, 429 So. 2d
797, 800 (Fla. 4th DCA 1983).

18. In addition, the disciplinary action may only be based
upon the offenses specifically alleged in the Admi nistrative

Conplaint. See Sternberg v. Departnent of Professional

Regul ati on, Board of Medical Exam ners, 465 So.2d 1324, 1325

(Fla. 1st DCA 1985); Kinney v. Departnent of State, 501 So. 2d

129, 133 (Fla. 5th DCA 1987); Hunter v. Departnent of

Pr of essi onal Regul ation, 458 So. 2d 842, 844 (Fla. 2d DCA 1984).

19. Petitioner alleged with specificity allegations
constituting the uncertified or unregi stered practice of
el ectrical contracting by Respondent Bruce P. Boston.

20. Petitioner proved by clear and convincing evidence
t hat Respondent violated Section 489.531(1)(a), by perform ng
el ectrical contracting at Ms. Wngert’s residence w t hout
certification or registration to practice electrical contracting
inthe State of Florida

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVENDED t hat Petitioner enter a final order, in
accordance with Section 489.533(2)(c), Florida Statutes,

requiring that Respondent pay an administrative fine in the



amount of $5,000.00 to the Departnent of Business and

Pr of essi onal Regul ati on.

DONE AND ENTERED this 20th day of February, 2007, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Bruce P. Boston

Post O fice Box 331
WIlliston, Florida 32696

Drew F. Wnters,

Esquire

Fl ori da.

e () S e

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 20th day of February, 2007

Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Nancy S. Terrel, Hearing Oficer
O fice of the General Counsel
Depart ment of Busi ness and

Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792



Josefina Tamayo, General Counse
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.



